STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DOUGLAS A. CHARI TY,
Petiti oner,
VS.
CASE NO. 94-5973RP
FLORI DA STATE UNI VERSI TY

Respondent .

N N N N N N N N N

FI NAL CRDER

Foll owing notice to all parties, Don W Davis, a duly designated Hearing
Oficer of the Division of Admnistrative Hearings held a formal hearing in this
cause in Tall ahassee, Florida on May 2, 1995. The follow ng appearances were
entered:

APPEARANCES

For Petitioner: Douglas A Charity, Pro Se
290 Starnount Drive
Tal | ahassee, Florida 32303-4217

For Respondent: Gegory A Chaires
Assi stant Attorney Genera
Ofice of the Attorney Genera
PL-0l, The Capito
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issues are twofold in this proceeding. The first issue is whether
various publications, docunents, forms, etc., that conprise the content of
proposed Rul e 6C2-5.0021 address curricula for purposes of Section
120.52(16)(c)5., Florida Statutes, and are thereby exenpt fromrule making. The
second issue is whether the proposed rule is an invalid del egati on of
| egislative authority as defined by Section 120.52(8), Florida Statutes.

PRELI M NARY STATEMENT

Initially, Petitioner filed three separate actions with the D vision of
Admi ni strative Hearings. On Cctober 19, 1994, Petitioner filed petitions for
the "Determnation of the Invalidity of an Enmergency Rule,” and the
"Determ nation of the Invalidity of a Proposed Rule;" and on Cctober 24, 1994,
Petitioner petitioned for the "Determ nation of the Invalidity of Rule(s)."
The Petitions were assigned Case Nunbers 94-5972RE, 94-5973RU and 94-5974RP
respectively.



By Order dated Cctober 28, 1994, all three cases were set for hearing on
Novermber 9, 1994 in Tall ahassee, Florida. Petitioner requested a continuance of
the final hearing which was granted. Final hearing was reschedul ed for February
22, 1995.

Petitioner requested a continuance of the February 22, 1995 hearing, also
granted. The hearing was reschedul ed for May 2, 1995. On Respondent's Mtion
Case No. 94-5972RE was di sm ssed as noot.

By Notice of Voluntary Disnissal, Case No. 94-5974RU was di sni ssed on Apri
6, 1995.

On April 17, 1995, Respondent's Mdtion for Summary Final O der was denied
and the parties were directed to confer, prepare a prehearing stipulation, and
informthe Hearing Oficer if the presentnent of live testinony at the fina
heari ng was necessary.

The parties submtted a prehearing stipulation on April 28, 1995, and
pursuant to tel ephonic conference inforned the Hearing Oficer that the
presentnent of live testinony, other than that of Petitioner, would not be
required at the final hearing.

At the final hearing, Petitioner submtted 46 exhibits andtestified on his
own behal f. Respondent submitted one exhibit and no witnesses.

A transcript of the final hearing was filed with the D vision of
Admi ni strative Hearings on May 17, 1995. The parties requested and were granted
| eave to submit proposed final orders twenty days thereafter, thereby waiving
provi sions of Rule 28-5.402, Florida Adnmnistrative Code. Proposed findings of
fact submitted by the parties have been reviewed and are addressed in the
appendi x to this Final Oder.

FI NDI NGS OF FACT

1. This proceeding arises froma petition filed pursuant to Section
120.54, Florida Statutes, that challenges the validity of Proposed Rule 6C2-
5. 0021.

STI PULATED FACTS

Fi ndi ngs contai ned i n paragraphs 2-9 were stipulated by the parties, and
with mnor editorial changes, are set forth as foll ows:

2. Petitioner is Douglas A. Charity, a forner doctoral graduate student in
t he Departnment of Economics at Florida State University. The parties have
stipulated to Petitioner's standing to bring this action

3. Respondent is Florida State University.

4. Respondent began a review of academ c rules during 1992. By menorandum
dat ed Decenber 10, 1992, Steve Edwards, Dean of the Faculties, wote to al
Academ ¢ Deans on the subject of academic rules in the Florida Adm nistrative
Code. In this nmenorandum Dean Edwards refers to the repeal of the academc
rules and the incorporation of the University bulletin by reference. Attached to
Dean Edward's nmenmorandumis a draft |ist of those academic rules in Rule Chapter
6C2 - Academic Matters proposed to be repealed. An additional attachnent to



Dean Edwards' nmenmorandumis a "Notice of Proposed Rul e Arendnment (Repeal)."
[ T] he menmor andum provi des [t]he purpose and effect of the proposed rule is:

In that section 120.52(16), Florida Statutes,
excludes curricula fromthe definition of a
rule, all rules setting out university curricula
are being repealed, as are the rules setting

out adm ssion requirenents and graduation

requi renents. Al subject matter set out in

the repealed rules are contained in the various
uni versity bulletins, which are being adopted

by reference.

(Prehearing Stipulation paragraph 20).

5. On April 1, 1992, Cerald B. Jaski [Respondent's General Counsel] wote
a menorandum on the subject of Administrative Rule Revisions to Dr. Robert B
G idden, Provost and Vice President for Academic Affairs, and Dr. Steve Edwards,
Dean of the Faculties. In this nenorandum M. Jaski states "Dean Elizabeth
Muhl enfeld and Dr. Pete Metarko have suggested rule revisions which will greatly
stream ine the university rule schene. According to Dr. Metarko, M. Carraway
has been consulted and concurs with the suggestion.” M. Jaski's menorandum
also refers to the specific rules to be repealed and provides that rule 6C2-
5.002 will be anmended to adopt by reference the General Bulletin, the G aduate
Bulletin and the Florida State University Bulletin: Directory of C asses.
Attached to M. Jaski's nenmorandumis a draft |ist of those academic rules in
Rul e Chapter 6C2 - Acadenmic Matters, proposed to be repealed. An additiona
attachment to M. Jaski's menorandumis a "Notice of Proposed Rul e Arendnent
(Repeal )". The purpose and effect of the proposed rule is provided as:

In that section 120.52(16), Florida Statutes,
excludes curricula fromthe definition of a rule,
all rules setting out university curricula are
bei ng repeal ed, as are the rules setting out

adm ssion requi renents and graduati on requirenents.
Al'l subject matter set out in the repealed rules
are contained in the various university bulletins,
whi ch are bei ng adopted by reference.

The sunmary of this attachment provides that:

The repeal s shall be accommodated by the sinul-

t aneous anendnent of 6C2-5.002, Florida Adm nis-
trative Code, adopting by reference the university
bulletin series. The various bulletins cover al
subject matter presently addressed in the rules
whi ch are being repeal ed.

(Prehearing Stipulation paragraph 21).

6. By nenoranduns dated February 7, and 14, 1994, Cerald B. Jaski, advised
the University President, Provost and various Vice Presidents on an update of
the FSU Rul e proposal. M. Jaski's nenorandum of February 7, 1994, contai ned
attachnments titled "The Rul emaki ng Process Summary, " "Document Requirenents For
Rul emaki ng, " "Rul emaki ng Tinme Line," and "JAPC Checklist."” (Prehearing
Sti pul ati on paragraph 22).



7. By nmenorandum dated March 31, 1994, Cerald B. Jaski and Bj arne Andersen
wrote to various academ ¢ program adm nistrators, such as Dr. Charles F. Cnudde
Dean of the Coll ege of Social Sciences, on the subject of University FAC Rul e
update. This nenorandum requested the adm nistrators to reviewtheir rules
currently published in the Florida Adm nistrative Code as part of the process of
repeal ing academic rules in the F.A C. and incorporating the university catal ogs
and bulletins by reference. (Prehearing Stipulation paragraph 23).

8. By nenorandum dated April 8, 1994, Dean of the Faculties Steve Edwards
wote to Academ c Deans on the subject of Academic Rules in the Florida
Admi ni strative Code. In this nenorandum Dean Edwards refers to his previous
menor andum of Decenber 10, 1992, on the sanme subject and requests a response to
whet her the Academi c Deans object to repealing their applicable rules in the
Fl orida Admi nistrative Code and i ncorporating themby reference in the
University Bulletin. (Prehearing Stipulation paragraph 24).

9. Proposed rule 6C2-5.0021 repeals some of the current rules in Rule
Chapter 6C2-5 - Academic matters, which rules contain university curricula, and
ot her rul es which contain adm ssion/readm ssion requirenments and procedures,
graduation requirements, retention requirenments, etc. The proposed rule
additionally provides for incorporation by reference of University Catal ogs and
Bul l etins and other various publications which "establish, contain or prescribe
various academ c and curriculummatters that include adnm ssion and degree
requi renents, course offerings, fields of study, academ c cal endars, facilities
avail able to students, faculty and staff of the university, and other matters of
educational delivery." (Prehearing Stipulation paragraph 26).

OTHER FACTS
10. The proposed rul e reads:

6C2-5. 0021 Academic and Curriculum I nformation
Course O ferings, University Bulletins, Catal ogs,
and Applications

(1) In addition to the adopted Florida State
Uni versity adnministrative and operational rules
published in the Florida Adm nistrative Code
pursuant to Florida Statutes, Chapter 120, the
Uni versity publishes the followi ng listed
docunents that are incorporated herein by
ref erence which establish, contain or prescribe
various acadenic and curriculummatters that
i ncl ude adm ssion and degree requirenents,
course offerings, fields of study, academc
cal endars, facilities available to students,
faculty and staff of the University, and ot her
matters of educational delivery:

(a) Florida State University CGeneral Bulletin,
1994/ 1995.

(b) Florida State University CGeneral Bulletin,
G aduate Edition 1993/1995

(c) The Florida State University Col |l ege of
Law 1994- 1995, Catal ogue & Application

(d) Study Abroad Prograns.
1. Florence Study Center Course Descriptions,
Fal | Senester 1994 and Spring Semester 1995.
2. London Program Course Description, Fal



Senmester 1994 and spring Senmester 1995.
3. Costa Rica Program Course Description and
Meeting tines, Summer 1994

(e) Information Guide to the Florida State
Uni versity Pananma Canal Branch, with the 1994-
1995 Acadeni ¢ Cal endar FSU Panama Canal Branch

(2) Those portions of the University Bulletins
or Catal ogs, which are not included in, or addressed
by, a specific University rule as published in the
Fl ori da Admi nistrative Code, have the force and
effect of a rule by the incorporation of the text
of the docunents listed herein. In the event of
a conflict or an inconsistency between any
provisions of a Bulletin or Catal og and any
adopted rule of Florida State University as
published in the Florida Adm nistrative Code,
such published rules of the University shall prevail.

(3) The Bulletins and Catal ogs of the University
may al so contain the acaden c cal endar as set by
the Florida State University within the genera
gui del i nes of the Board of Regents.

(4) Copies of the catalogs or bulletins can
be obtained fromthe Florida State University,
Ofice of the Registrar, Tallahassee, Florida
32306- 1011.

(5) The University utilizes the foll ow ng
ref erenced application forns which may be obtai ned
fromthe Florida State University, Ofice of
Adm ssi ons, Tall ahassee, Florida 32306-1009,
for adm ssion consideration to Florida State
Uni versity:

(a) The "Application for Adm ssion, State
Uni versity System of Florida, Entering Freshman
or Undergraduate Transfer" and instructiona
i nformati on contained therein (Revised 1993).

See BOR rules 6C-1.012, F.A C

(b) The "Application for Adm ssion to a
Graduate Program Florida State University"

(Eff. 8/94), including instructions.

(c) "Application for Adm ssion as an Inter-
nati onal Student to Florida State University”
(Revised 4/93), with the accompanying forns
"Confidential Report on International Applicant”
(3/92) and "Confidential Financial Statement”
(3/92) including instructions and the attached
docunment entitled "International Student Inform
ation 1993/1994."

(d) Study Abroad Programs, Application for
Admi ssi on (Fl orence, London, or Costa Rica),

For m SAPA-00l (Eff. 9/94).

(6) The University bulletins and catal ogs shal
have prospective effect only. A student entering
an academ c program of the University before the
publ i shed catal og date, when requirenents for
degree progranms where different fromthose under
newer incorporated Bulletin catal og dates may el ect
to remain under the earlier requirenments for such



a programif the pursuit of such degree or program
requi renents are conti nuous.

(7) Curriculumof the institution and acadenic
policies and procedures of a particul ar school
col | ege, departnment or division, including anong
ot her academ ¢ subjects adm ssion, registrations,
wi t hdrawal , readm ssion, and graduation or
certification requirenments of particular acadeni c
progranms are also currently described in various
Uni versity docunents avail able or supplied to each
applicant for adm ssion, a currently-enrolled
student, or other interested parties. These
publications include both the Florida State Univer-
sity Bulletins, or Catal ogs, and informational
docunments such as termor senmester class schedul es,
t he student handbook or the faculty handbook and
all such other simlar type docunments which repre-
sent a neans to notice the flexible nature of the
current curriculum educational plans, offerings,
and requirenments which may be altered fromtine to
time in order to carry out the purposes, m ssion
and objectives of the University. The University
reserves the right to change by rule, or order of
the President or his Academ c Desi gnee, any provi-
sion, offering, or requirement at any tine within
the student's period or study at the University.
Mat erial changes to the content of a currently
i ncor porated docunment will be noted by suppl enenta
anendnments to this rule. The University further
reserves the right to require a student to withdraw
fromthe University for cause at any tine.

11. Pursuant to Section 240.227(1), Florida Statutes, Respondent has the
aut hority, through the President of Florida State University, to promul gate
rules for the operation and adm nistration of the University. Section
240.227(1), Florida Statutes, provides in pertinent part that each university
president shall:

Devel op and adopt rul es governing the operation
and adm ni stration of the university. Such rules
shal |l be consistent with the m ssion of the uni-
versity and statew de rules and policies and shal
assist in the devel opment of the university in a
manner which will conplenment the m ssions and
activities of the other universities for the
overal | purpose of achieving the highest quality
of education for the citizens of the state.

12. Respondent agrees that the phrase "and all such other simlar type
docunents which represent a neans to notice" contained in subparagraph (7) of
the proposed rule is vague. Respondent has filed a notice of change regarding
subparagraph (7) which is now proposed to read as foll ows:

Curriculumof the institution and academ c poli cies
and procedures of a particular schools, coll ege,
department or division, including anong ot her
academ ¢ subjects adnmission, registration, wth-



drawal , readm ssion, and graduation or certification
requi renents of particul ar academ c prograns are

al so currently described in various University
docunents avail abl e or supplied to each appli cant
for adm ssion, a currently-enrolled student, or
other interested parties. These publications

i nclude both the Florida State University Bulletins,
or Catal ogs, and informational docunents such as
termor senester faculty handbook, all such other
simlar type docunents which represent a nmeans to
notice the flexible nature of those referenced in
paragraph (1) of this rule. These docunents reflect
the current curriculum educational plans, offerings,
and requirenments which and may be altered fromtine
to time in order to carry out the purposes, m ssion
and objectives of the University. The University
reserves the right to change by rule, or order of
the President or his Academ c Desi gnee, any provision
offering, or requirenent at any time within the
student's period of study at the University.

Mat erial changes to the content of a currently

i ncor porated docunment will be noted by suppl enenta
anendments to this rule. The University further
reserves the right to require a student to withdraw
fromthe University for cause at any tine.

13. Wth the exception of Respondent’'s adm ssion to the vagueness of
subsection (7) of the rule as originally proposed, no evidence has been
presented, and accordingly no finding can be nmade, that the proposed rule
exceeds the grant of rul e-making authority contained in Section 240.227(1),
Florida Statutes; or that the proposed rule enlarges, nodifies or contravenes
specific provisions of |aw inplenented.

14. The evidence presented, other than the change proposed and
acknow edged by Respondent to resolve the anbiguities contained in subsection
(7), does not provide a basis for a finding that proposed rule 6C2-5.0021 fails
to establish adequate standards for agency deci sions or vests unbridled
di scretion in the agency.

15. In the absence of evidence that proposed rule 6C2-5.0021 is not
supported by facts or logic, or that Respondent seeks to pronulgate this rule
wi t hout thought or reason, no finding of the proposed rule's infirmty on that
basis may be made. The proposed rule, with consideration given the change
noti ced by Respondent for subparagraph (7), is not arbitrary or capri cious.

CONCLUSI ONS OF LAW

16. The Division of Admi nistrative Hearings has jurisdiction of this
matter pursuant to Subsection 120.54(4), Florida Statutes.

17. A proceeding challenging a proposed rule pursuant to Section 120. 54,
Florida Statutes, is a singular proceeding. The gravanen of Petitioner's
opposition to the proposed rule is that all university practices are not within
t he docunents adopted by the proposed rule. Relief appropriate to such
situations nust be sought, dependent upon circunstances, by affected individuals
i n proceedi ngs brought pursuant to provisions of Section 120.57, Section 120.56
or Section 120.535, Florida Statutes.



18. The terminvalid exercise of delegated |egislative authority is
defined at Subsection 120.52(8), Florida Statutes, and reads in pertinent part
as follows:

"Invalid exerci se of del egated |egislative

aut hority" means action whi ch goes beyond the
powers, functions, and duties del egated by the

| egislature. A proposed or existing rule is an

i nvalid exercise of delegated |legislative authority
if any one or nore of the foll ow ng apply:

(a) The agency has materially failed to foll ow
t he applicabl e rul enaki ng procedures set forth
ins. 120.54;

(b) The agency has exceeded its grant of rule-
maki ng authority, citation of which is required
by s. 120.54(7);

(c) The rule enlarges, nodifies, or contravenes
the specific provisions of |aw inplenented,
citation to which is required by s. 120.54(7);

(d) The rule is vague, fails to establish
adequat e standards for agency decisions, or vests
unbridled discretion in the agency; or

(e) The rule is arbitrary or capri cious.

19. Chapter 120 mandates that statenents of general applicability be
promul gated as rules. Section 120.52(16), Florida Statutes, provides that the
definition of a rule is:

[ Aln agency statenment of general applicability

that inplenments, interprets, or prescribes |aw

or policy or describes the organization, pro-

cedure, or practice requirenments of an agency

and includes any form which i nposes any require-

ment or solicits any information not specifically
required by statute or by an existing rule. The
termal so i ncl udes the anendnment or repeal of a rule.

20. Section 120.52(16)(c)5., Florida Statutes, provides that curricula by
an educational unit is not a statement of general applicability subject to
formal rule promulgation. The determ nation of whether the contents of the
statenment by Respondent identified as proposed rule 6C2-5.0021 is curriculais a
threshold issue. |If the proposed rule's content is "curricula of an educationa
unit," then the various panphlets, bulletins and docunments enunerated in
proposed rule 6C2-5.0021 are exenpt fromthe rul e-maki ng requirenents of
Sections 120.535 and 120.54, Florida Statutes.

21. Respondent's assertion that the proposed rule sets forth "curricul a of
an educational unit" is supported by the United States Suprene Court which has
consi dered curriculumto cover school -sponsored activities, including school -
sponsored publications, theatrical productions, and other expressive activities
that students, parents, and nmenbers of the public m ght reasonably perceive to
bear the inprimatur of the school. Hazelwood v. Kulneier, 108 S. Ct. 562, 569
(1988). Specifically, in Hazel wod, the Suprene Court found no infringenent on
student First Amendnent rights to freedom of speech since the publication
i nvol ved was within the anbit of "legitinmate pedagogical concerns.” Since the
subj ect matter of proposed rule 6C2-5.0021 woul d appear to be enconpassed within



t he boundaries of curriculumidentified in Hazel wood, the various publications
set forth in the rule qualify for exenption fromrul e-maki ng pursuant to Section
120.52(16)(c)5., Florida Statutes.

22. As previously noted, the phrase "and all such other sinmilar type
docunents which represent the neans to notice. . ." contained in subsection (7)
of proposed rule 6C2-5.0021 is vague. Respondent agrees and has filed a Notice
of Change regardi ng subsection (7) of the proposed rule. No evidence has been
presented that any other portion or part of the proposed rule is vague, or that
i ndi vidual s of comon intelligence necessarily nust guess as to its neani ng. See
Cunmings v. State, 365 So. 2d 153 (Fla. 1978).

23. Petitioner has presented no evidence that the proposed rule 6C2-5.0021
fails to establish adequate standards and reserves to the agency the arbitrary
power to determine private rights. See Barrow v. Holland, 125 So. 2d 749 (Fl a.
1960). As such the proposed rul e does not vest unbridled discretion in
Respondent. 1d. The plain neaning of the rule clearly denonstrates that the
agency is not vested unbridled discretion as alleged by Petitioner

24. Petitioner presented no evidence that proposed rule 6C2-5.0021 exceeds
the grant of rule-making authority contained within Section 240.227(1), Florida
St at ut es.

25. Petitioner presented no evidence that proposed rule 6C2-5.0021
enl arges, nodifies, or contravenes the specific provisions of |aw inplenented.
The proposed rule neets the technical requirenents of Section 120.54(7), Florida
Statutes, in that the chall enged proposed rule cites to the specific authority
and | aw i npl emented. The proposed rule neets the requirenents of Section
120.54(8), Florida Statutes, in that it only incorporates docunents containing
subject matter within the scope of the operation and adm nistration of Florida
State University and thus conplies with the single-subject requirenent.

26. The validity of a challenged rule nmust be upheld if it is reasonably
related to the purpose of the legislation interpreted and is not arbitrary and
capricious. Departnment of Professional Regulation, Bd. OF Medical Exanmi ners v.
Durrani, 455 So. 2d 515, 517 (Fla. 1st DCA 1984). Petitioner presented no
evi dence that proposed rule 6C2-5.0021 is not supported by facts or logic, or
t hat Respondent seeks to promulgate this rule wthout thought or reason. Agrico
Chemical Co. v. Departnent of Environnmental Regul ation, 406 So. 2d 478 (Fla. 2d
DCA 1981), rev. deni., 415 So. 2d 1359 (Fla. 1982).

27. Agencies are accorded wide discretion in the exercise of that | awful
rul e-maki ng authority which is clearly conferred or fairly inplied and
consistent with the agency's general statutory duties. This is particularly
true in the area of academi cs and curriculum See Mchael Cortes, et al. v.
State of Florida, Board of Regents, Case No. 93-1886 (Fla. 1st DCA April 25,
1995).

28. Petitioner's argunent is prenm sed on whet her Respondent currently
enpl oys policies that are not contained in the docunents incorporated within the
proposed rule. Petitioner contends that Respondent's failure to include such
policies in the proposed rule invalidates the proposed rule and denonstrates
that the proposed rule is arbitrary and caprici ous.

29. At best, Petitioner has established that he sincerely believes
Respondent has unfairly treated and m sapplied policies to Petitioner during
Petitioner's enrollment as a student at Florida State University. The fact that



an agency may have wongfully or erroneously applied an adm nistrative rul e does
not invalidate the rule. Hasper v. Department of Adm nistration, 459 So. 2d
398, 400 (Fla. 1st DCA 1984).

30. Petitioner has challenged the validity of proposed Rule 6C2-5.0021 in
this proceedi ng, and thus nmust establish that the agency has exceeded its
authority, that the requirenents of the proposed rule are not appropriate to the
ends specified in the |legislative act, and that the requirenents contained in
the proposed rule are not reasonably related to the purpose of the enabling
| egi slation, but are arbitrary or capricious. Departnment of Professiona
Regul ati on, Board of Professional Engineers v. Florida Society of Professiona
Land Surveyors, 475 So. 2d 939 (1st DCA 1985); Departnment of Professiona
Regul ati on, Board of Medical Examiners v. Durrani, 455 So. 2d 515 (1st DCA 515).
The burden is on the Petitioner to prove invalidity by a preponderance of the
evi dence. Dravo Basic Materials Conpany v. State, 602 So. 2d 632 (Fla. 2d DCA
1992); Adam Smith Enterprises v. Departnment of Environnental Regulation, 533 So.
2d 1260 (Fla. 1st DCA 1990); and Agrico Chem cal Conpany v. State, 365 So. 2d
759 (Fla. 1st DCA 1978). Petitioner has not nmet this burden

CONCLUSI ON
In view of the foregoing findings of fact and conclusions of law, it is
ORDERED t hat, upon inplenentation of the change to subparagraph (7) of the
proposed rule, the Petition is D SM SSED

The foregoi ng DONE and ORDERED this 22nd day of June, 1995

DON W DAVIS, Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 22nd day of June, 1995.

APPENDI X

In accordance with requirenents of Section 120.59, Florida Statutes, the
followi ng constitutes ny rulings on the proposed findings of fact subnmtted by
the parties.

Petitioner's Proposed Findings.

1.-2. Accept ed

3.-18. Rejected, unnecessary, redundant, relevance.
19.-37. Rejected, unnecessary to result.

38.-39. Rejected, relevance.



40. -45. Accepted

46. Rej ect ed, redundant.

47.-54. Accepted in substance, not necessarily verbatim
55.-56. Rejected, relevance.

57.-58. Rejected, argunent, statenent of party positions.

Respondent' s Proposed Fi ndi ngs.

1.-2. Accept ed

3. I ncor porated by reference.

4. Accepted, not verbatim

5. Not treated, recitation of stipulation

6.-12. Accepted in substance, not necessarily verbatim

COPI ES FURNI SHED:

Dougl as A Charity
290 Starnmount Drive
Tal | ahassee, FL 32303-4217

Gregory A Chaires

Assi stant Attorney Genera
Ofice of the Attorney Genera
The Capitol - PLO1

Tal | ahassee, Florida 32399-1050

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
Department of State

The Elliott Building

Tal | ahassee, Florida 32399- 0250

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, FL 32399-1300

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF THE NOTI CE OF APPEAL W TH THE AGENCY CLERK OF
THE DI VI SION OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY, ACCOVPANI ED BY FI LI NG
FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR
WTH THE DI STRI CT COURT OF APPEAL I N THE APPELLATE DI STRI CT WHERE THE PARTY

RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI N 30 DAYS OF RENDI TI ON OF THE
ORDER TO BE REVI EVED.



IN THE DI STRI CT COURT OF APPEAL
FI RST DI STRI CT, STATE OF FLORI DA

DOUGLAS A. CHARITY, NOT FI NAL UNTIL TIME EXPI RES TO
FI LE MOTI ON FOR REHEARI NG AND
Appel I ant, DI SPOSI TI ON THERECF | F FI LED
V. CASE NO. 95-2553

DOAH CASE NO.  94-5973RP
THE FLORI DA STATE,
UNI VERSI TY,

Appel | ee.

pinion filed March 13, 1996.

An appeal froman order of the Division of Adnministrative Hearings.
Douglas A Charity, pro se, Tallahassee, for Appellant.

Gregory A Chaires, Assistant Attorney CGeneral, Tall ahassee, for
Appel | ee.

PER CURI AM

In this appeal, Douglas Charity (hereafter petitioner, or appellant) seeks
reversal of a final order of the Division of Adm nistrative Hearings rendered in
a rul e challenge proceedi ng pursuant to section 120.54(4), Florida Statutes.

The order declares valid proposed rule 6C2-5.0021 pronul gated by The Florida
State University (hereafter University, or appellee). W affirm

The parties stipulated in the proceeding belowto certain facts which the
hearing officer incorporated into his final order. For the npbst part, these
facts deal with the conmuni cations and di scussions between various deans and
other officials of the University, including its general counsel, concerning the
revi ew and possible repeal or revision of the University's Rule 6C2-5, Florida
Admi ni strative Code, entitled "Academic Matters." As stated by the hearing
officer in his order, proposed rule 6C2- 5.0021 repeals sonme of the current
rules in Chapter 6C2-5, which rules contain University curricula, and other
rul es pertaining to adm ssion and readm ssion requi rements and procedures,
graduation and retention requirenents, and other matters. The proposed rule
additionally provides for incorporation by reference of University catal ogs,
bull etins, and other publications specifically identified in the proposed rule.
1/ According to the | anguage of the proposed rule, these publications
"establish, contain or prescribe various academ c and curriculum matters that
i ncl ude adm ssion and degree requirenents, course offerings, fields of study,



academ c calendars, facilities available to students, faculty and staff of the
Uni versity, and other matters of educational delivery. . . 2/

Upon consi deration and review of the facts as stipulated and the evi dence
presented bel ow, which consisted of docunmentary exhibits and published
materials, together with the testinony of the petitioner, the hearing officer
found that the petitioner had failed to establish that the proposed rule
constituted an invalid exercise of delegated |legislative authority as the term
is defined in section 120.52(8)(a)-(e), inclusive, Florida Statutes. 3/ The
final order contains an analysis and di scussion of the proposed rule in the
light of each factor included within the statutory definition, and appellant has
failed to denonstrate any error in the hearing officer's conclusions. W
therefore affirmw thout further discussion the findings and concl usi ons of the
hearing officer concerning the validity of the rule.

W& note, however, as found by the hearing officer, that petitioner's
primary concern expressed in his testinony bel ow appears to be focused on his
contention that the University currently enploys policies that are not contai ned
in the docunments incorporated within the proposed rule. W agree with the
further conclusion of the hearing officer that such concerns do not provide
grounds upon which to invalidate the proposed rule in this proceeding. The
extent to which this (or other practices about which petitioner, as a student or
former student, mght conplain) would afford grounds for relief under other
provi sions of Chapter 120, Florida Statutes, is not before us in this appeal
We express no opinion regarding the availability of other renedies, except to
note that the provisions of section 120.57 do not anply "to any proceeding in
whi ch the substantial interests of a student are determ ned by the State
Uni versity System" Subsection 120.57(5)(a), Florida Statutes. See Metsch v.
University of Florida, 550 So.2d 1149(Fl a. 3rd DCA 1989) (applicant denied
adm ssion to | aw school was not entitled to adm nistrative hearing under section
120.57(1), Florida Statutes).

One additional aspect of the final order nerits our consideration. Under
t he headi ng "Concl usions of Law," the hearing officer, in paragraph 21 of the
order, states, in part:

Since the subject matter of proposed rule

6C2-5. 0021 woul d appear to be enconpassed with-

in the boundaries of curriculumidentified in
Hazel wood, 4/ the various publications set forth
inthe rule qualify for exenption fromrule

maki ng pursuant to Section 120.52(16)(c)5.

Fl orida Statutes.

Petitioner devotes virtually his entire argunent on appeal to an attack
upon the correctness of this portion of the order. Cearly, as petitioner
argues on appeal, if the proposed rul e enconpasses natters beyond the scope of
"curriculum™ which is exenpt fromrul emaki ng under section 120.52(16)(c)5., it
follows that, to the extent the University is required by |law to adopt rules
governing its operation and adm nistration, the University nust conply with the
rul emaki ng procedures of section 120.54. 5/ We find it unnecessary to address
this portion of the order other than to note that, if the hearing officer had
concl uded that the subject matter of the proposed rule was exenpt from
rul emaki ng, the denial of the petition would have been based on that ground.
That the hearing officer did not base his order on this ground is evident from
t he extensive findings and conclusions justifying his decision on the nerits.
Because these findings and concl usi ons provide a correct and i ndependent basis



for the decision reached by the hearing officer, the inclusion in the order of
an erroneous reason or rule for the sane result would not be grounds for
reversal. See Springfield v. Dep't of Envtl. Protection, 648 So.2d 802, 804
(Fla. 1st DCA 1994)("the lawis so well settled as to require no citation of
authority to the effect that a correct result or judgnment, though based on an
erroneous reason or rule, requires affirmance on appeal "), quoting from Jones v.
Dove, 300 So.2d 758, 758-59 (Fla. 1st DCA 1974) (on rehearing)

W al so observe that, in the context of the proceedi ngs before us, the
di scussion in petitioner's brief concerning what is or is not enbraced within
the term"curricula” is irrelevant. This is so because the proposed rul e does
not, as petitioner urges, "exenpt" matters other than curricula fromrul emaki ng.
To the contrary, the rule clearly specifies that academ c and curriculummatters
that include "adm ssion and degree requirenents, course offerings, fields of
study, academ c cal endars, facilities available to students, faculty and staff
of the University, and other matters of educational delivery . . . ," are
contained in existing catal ogs, bulletins, application fornms and instructions
promul gated by the University, all of which are specifically listed, identified,
and incorporated by reference in the proposed rule.

Petitioner presents no | egal argunent or authority on appeal indicating
that the proposed rule contravenes or exceeds the authority conferred by section
120.54(8), Florida statutes, which provides in part for incorporation of
material by reference. W find no evidence in the record of the proceedi ngs
bel ow, other than petitioner's own opinion, that this nethod of informng
students and prospective students is inadequate to provide fair notice of the
Uni versity's procedures, policies and standards concerning the matters referred
toin the proposed rule. 6/ It is also significant that the present dispute
does not concern the interpretation or application of any specific provision of
any of the University's publications incorporated by the proposed rule.

Agenci es are accorded wi de deference in the exercise of |awful rul emaki ng
authority which is clearly conferred or fairly inplied and consistent with the
agency's general statutory duties. Agrico Chemical Co. v. State, 365 So.2d 759
(Fla. 1st DCA 1978), cert. den., 376 So.2d 74 (Fla. 1979). Section 240.227(1),
Florida Statutes, cited by both parties as the statutory authority for the rule
i n question, inmposes duties upon and confers authority to the University,
through its president, in the broadest possible ternms. The challenger's burden
to denonstrate an invalid exercise of delegated |egislative authority "is a
stringent one indeed." Arico, 365 So.2d at 763.

Finding no reversible error in the order adjudicating the validity of the
chal | enged rul e, we AFFIRM

BARFI ELD and KAHN, JJ., and SM TH, Senior Judge, CONCUR

ENDNOTES

1/ Section 120.54(8), Florida Statutes, provides in part:
Pursuant to rule of the Departnent of State,
a rule may incorporate material by reference
but only as such material exists on the date
the rule is adopted.



2/ The proposed rul e contains provisions giving precedence to rul es published
in the Florida Adm nistrative Code where such rules are in conflict with the
content of the incorporated publications. The rule also provides that the
various publications shall have prospective effect only, and that materi al
changes to the content of any incorporated docunent will be noted by

suppl enental anendnents to the rule.

3/ Both the University of Florida and the University of South Florida have
adopted rules simlar to the Florida State University's proposed rule 6C2-
5.0021. See Rules 6Cl17.P51, and 6C4-1.005, F.A C

4/ Hazl ewood v. Kuhl neier, u. S , 108 S. C. 562(1988)

5/ Section 240.227(1), Florida Statutes provides in pertinent part that each

Uni versity president shall:
Devel op and adopt rul es governing the oper-
ation and adm nistration of the University.
Such rul es shall be consistent with the
adm ssion of the university and statew de
rul es and policies and shall assist in the
devel opnent of the University in a manner
which will conpl enment the adm ssions and
activities of the other universities for the
overal | purpose of achieving the highest
quality of education for the citizens of the
state.

6/ see section 120.535(1)(b), Florida Statutes, providing, in part, that

rul emaki ng shall be presuned practicable "to the extent necessary to provide
fair notice to affected persons of rel evant agency procedures and applicabl e
principles, criteria or standards for agency decisions . . ," unless the agency
proves that detail or precision is not reasonable under the circunstances, or
that a nore specific resolution of the matter is inpractical outside of

adj udi cati on.



